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H. TRADE SECRETS

Rights in trade secrets are not intellectual prop-
erty rights. Nevertheless, in view of their impor-
tance, they also deserve mentioning.

01. Whatdo trade secrets
protect?

“Trade secret” is a broad term and encom-
passes any information, no matter the type
(commercial, technical, etc.), mode of expres-
sion or medium, that meets the protection
requirements (c.g. unpatented/unpatentable
inventions, recipes, chemical formulas, produc-
tion processes, technical drawings, documents
with product information, client lists, offers,
audit rapports, prices, etc.).
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02. What are the requirements
for trade secret protection?

In order to obtain trade secret protection infor-
mation must qualify as a ‘trade secret’, i.c.

be secret, have a commercial value and be the
subject of reasonable measures to keep it secret
by the person lawfully in possession thereof:

* The information is considered to be secret
if the information in question is not generally
known to, or easily accessible by, persons
in the circles normally dealing with the same
type of information. Secrecy must therefore
be assessed from the point of view of the
“interested circle” concerned. When different
parts of certain information are individual-
ly known or easily accessible, but not the
information as a whole, the information as
a whole will be considered secret. It is not
required that the information is used/applied.

v £.9. a specific way of connecting/
assembling standard machines in
a manufacturing line was consid-
ered to be secret.

X £.9. general accounting data fed
into an online application was not
considered to be secret since the
data was also included in invoices
sent to clients and could easily be
reconstructed by competitors.

* The information is considered to have com-
mercial value because of its secrecy if
the information is likely to improve a compa-
ny’s competitive position. The commercial
value can be real or potential. For exam-
ple, information will be considered to have
commercial value due to its secrecy if the
unlawful acquisition, use or disclosure of the
information could harm the interests of the
person who lawfully controls it, by under-
mining his scientific and technical potential,
business or financial interests, strategic
positions or competitiveness.

v E.g. the unique set-up of a manu-
facturing line and the secret char-
acter of the detailed information
in that respect was considered to
entail commercial value.
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X information concerning the
CEQ’s harassment of his employ-
ees does have any

and can, therefore, never be
considered as a trade secret.

The owner of the information must have
taken reasonable measures to keep it
secret and protect it. These measures can
take different forms. These can, for exam-
ple, be legal measures

, as well as phys-
ical, technical, computer or virtual security
mechanisms

. Whether or not
there are “reasonable measures to keep the
information secret”, must be assessed on a
case-by-case basis, taking into account the
specific circumstances of the case.

Trade secret protection comes into existence
automatically as soon as there is a ‘trade
secret’. No administrative formality (registra-
tion) is required.

Tip: We highly recommend docu-
menting and dating your trade se-
crets (possibly through I-Depot??,
see further)

There is also no duration limit of the trade
secret protection. As long as the requirements
are fulfilled, the protection remains.

42 https://www.boip.int/nl/ondernemers/ideeen?

The owner of a trade secret is granted protec-
tion against the “abuse” of the trade secret.
The “owner” of a trade secret is any natural or
legal person lawfully controlling a trade secret.
This can thus for example also be a license
holder.

The owner of a trade secret more specifically
(only) has the right to prohibit third parties
to unlawfully acquiesce, disclose and/or
use the trade secret. The owner of a trade se-
cret can thus not prohibit the lawful acquisition,
disclosure and/or use of a trade secret

Will be considered , the
acquisition of a trade secret without consent
by means of unauthorized access or copying
of documents, objects, articles, materials,
electronic files, etc., that contain the secret or
from which the secret may be inferred, or other
conduct that, given the circumstances, is con-
sidered contrary to fair business practices.

Will be considered

, the use or disclosure of a trade secret
carried out, without the consent of the own-
er of the trade secret, by a person fulfilling
any of the following conditions:

He or she has unlawfully acquired the
trade secret;

He or she is in breach of a non-disclo-
sure agreement or other obligation not to
disclose the trade secret;

He or she is in breach of a contractual or
other obligation restricting the use of the
trade secret.

The owner of a trade secret furthermore also
has the right to prohibit “indirect abuse” of his
trade secret, i.e. when a person at the time of
acquiring, using or disclosing a trade secret,
knew or should have known that the trade
secret was obtained directly or indirectly from
another person who unlawfully used or dis-
closed the trade secret.
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Finally, also the production, offering or placing on the market of infringing goods, or the import, export
or storage of infringing goods for those purposes, will be considered as an unlawful use of a trade
secret when the person carrying out such activities knew or should have known that the trade secret
was being “unlawfully used”.

Goods will be infringing if their design, characteristics, operation, production process or placing on the
market benefit significantly from trade secrets which have been unlawfully acquired, used or disclosed.

[t should be noted that in practice it is usually very difficult to prove a trade secret infringement.

Tip: To avoid the difficulties that exist in enforcing trade secret rights, we recommend
establishing policies and internal procedures to protect trade secrets

Once a judge has established that there has been an unlawful acquisition, use or disclosure of a trade
secret and, thus, an infringement, the judge can order a.o. the following measures:

The of, or as the case may be the prohibition of the acquisition, use or disclosure of the
trade secret;

The of producing, offering, placing on the market or using infringing goods, or of import-
ing, exporting or storing infringing goods for these purposes;

The and/or of the infringing goods;
The of the infringing goods of their ;
The , in whole or in part, of the documents, articles, materials, substances or electronic

files which contain or embody the trade secret or, where applicable, the handing over of all or part
of such documents, articles, materials, substances or electronic files to the holder of the trade
secret.
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This IP guide is provided for informational purposes only, and should not be construed as professional or legal
advice on any matter. The transmission and receipt of this IP guide, in whole or in part, does not constitute or
create a lawyer-client relationship between us and any recipient. CAPE IP does its best efforts to ensure that
the information in the IP guide is accurate and up-to-date, but does not offer any guarantee in this respect.
The content of the IP guide is very general and the interpretation of the law addressed therein is constantly in
evolution and revision. We disclaim all liability in respect to actions taken or not taken based on any or all the
contents of this IP guide to the fullest extent permitted by law. Do not act or refrain from acting upon this infor-
mation without seeking professional legal advice.
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